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Program year means a 12-month pe-
riod of an 8(a) BD Participant’s pro-
gram participation. The first program 
year begins on the date that the con-
cern is certified to participate in the 
8(a) BD program and ends one year 
later. Each subsequent program year 
begins on the Participant’s anniversary 
of program certification and runs for 
one 12-month period. 

Same or similar line of business means 
business activities within the same 
two-digit ‘‘Major Group’’ of the SIC 
Manual as the primary industry classi-
fication of the applicant or Partici-
pant. The phrase ‘‘same business area’’ 
is synonymous with this definition. 

Self-marketing of a requirement oc-
curs when a Participant identifies a re-
quirement that has not been com-
mitted to the 8(a) BD program and, 
through its marketing efforts, causes 
the procuring activity to offer that 
specific requirement to the 8(a) BD pro-
gram on the Participant’s behalf. A 
firm which identifies and markets a re-
quirement which is subsequently of-
fered to the 8(a) BD program as an open 
requirement or on behalf of another 
Participant has not ‘‘self-marketed’’ 
the requirement within the meaning of 
this part. 

Tribally-owned concern means any 
concern at least 51 percent owned by an 
Indian tribe as defined in this section. 

Unconditional ownership means own-
ership that is not subject to conditions 
precedent, conditions subsequent, exec-
utory agreements, voting trusts, re-
strictions on or assignments of voting 
rights, or other arrangements causing 
or potentially causing ownership bene-
fits to go to another (other than after 
death or incapacity). The pledge or en-
cumbrance of stock or other ownership 
interest as collateral, including seller- 
financed transactions, does not affect 
the unconditional nature of ownership 
if the terms follow normal commercial 
practices and the owner retains control 
absent violations of the terms. 

ELIGIBILITY REQUIREMENTS FOR PAR-
TICIPATION IN THE 8(a) BUSINESS DE-
VELOPMENT PROGRAM 

§ 124.101 What are the basic require-
ments a concern must meet for the 
8(a) BD program? 

Generally, a concern meets the basic 
requirements for admission to the 8(a) 
BD program if it is a small business 
which is unconditionally owned and 
controlled by one or more socially and 
economically disadvantaged individ-
uals who are of good character and citi-
zens of the United States, and which 
demonstrates potential for success. 

§ 124.102 What size business is eligible 
to participate in the 8(a) BD pro-
gram? 

(a) An applicant concern must qual-
ify as a small business concern as de-
fined in part 121 of this title. The appli-
cable size standard is the one for its 
primary industry classification. The 
rules for calculating the size of a trib-
ally-owned concern, a concern owned 
by an Alaska Native Corporation, a 
concern owned by a Native Hawaiian 
Organization, or a concern owned by a 
Community Development Corporation 
are additionally affected by §§ 124.109, 
124.110, and 124.111, respectively. 

(b) If 8(a) BD program officials deter-
mine that a concern may not qualify as 
small, they may deny an application 
for 8(a) BD program admission or may 
request a formal size determination 
under part 121 of this title. 

(c) A concern whose application is de-
nied due to size by 8(a) BD program of-
ficials may request a formal size deter-
mination under part 121 of this title. A 
favorable determination will enable 
the firm to immediately submit a new 
8(a) BD application without waiting 
one year. 

§ 124.103 Who is socially disadvan-
taged? 

(a) General. Socially disadvantaged 
individuals are those who have been 
subjected to racial or ethnic prejudice 
or cultural bias within American soci-
ety because of their identities as mem-
bers of groups and without regard to 
their individual qualities. The social 
disadvantage must stem from cir-
cumstances beyond their control. 
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(b) Members of designated groups. (1) 
There is a rebuttable presumption that 
the following individuals are socially 
disadvantaged: Black Americans; His-
panic Americans; Native Americans 
(American Indians, Eskimos, Aleuts, or 
Native Hawaiians); Asian Pacific 
Americans (persons with origins from 
Burma, Thailand, Malaysia, Indonesia, 
Singapore, Brunei, Japan, China (in-
cluding Hong Kong), Taiwan, Laos, 
Cambodia (Kampuchea), Vietnam, 
Korea, The Philippines, U.S. Trust Ter-
ritory of the Pacific Islands (Republic 
of Palau), Republic of the Marshall Is-
lands, Federated States of Micronesia, 
the Commonwealth of the Northern 
Mariana Islands, Guam, Samoa, Macao, 
Fiji, Tonga, Kiribati, Tuvalu, or 
Nauru); Subcontinent Asian Americans 
(persons with origins from India, Paki-
stan, Bangladesh, Sri Lanka, Bhutan, 
the Maldives Islands or Nepal); and 
members of other groups designated 
from time to time by SBA according to 
procedures set forth at paragraph (d) of 
this section. Being born in a country 
does not, by itself, suffice to make the 
birth country an individual’s country 
of origin for purposes of being included 
within a designated group. 

(2) An individual must demonstrate 
that he or she has held himself or her-
self out, and is currently identified by 
others, as a member of a designated 
group if SBA requires it. 

(3) The presumption of social dis-
advantage may be overcome with cred-
ible evidence to the contrary. Individ-
uals possessing or knowing of such evi-
dence should submit the information in 
writing to the Associate Administrator 
for Business Development (AA/BD) for 
consideration. 

(c) Individuals not members of des-
ignated groups. (1) An individual who is 
not a member of one of the groups pre-
sumed to be socially disadvantaged in 
paragraph (b)(1) of this section must 
establish individual social disadvan-
tage by a preponderance of the evi-
dence. 

(2) Evidence of individual social dis-
advantage must include the following 
elements: 

(i) At least one objective distin-
guishing feature that has contributed 
to social disadvantage, such as race, 
ethnic origin, gender, physical handi-

cap, long-term residence in an environ-
ment isolated from the mainstream of 
American society, or other similar 
causes not common to individuals who 
are not socially disadvantaged; 

(ii) Personal experiences of substan-
tial and chronic social disadvantage in 
American society, not in other coun-
tries; and 

(iii) Negative impact on entry into or 
advancement in the business world be-
cause of the disadvantage. SBA will 
consider any relevant evidence in as-
sessing this element. In every case, 
however, SBA will consider education, 
employment and business history, 
where applicable, to see if the totality 
of circumstances shows disadvantage 
in entering into or advancing in the 
business world. 

(A) Education. SBA considers such 
factors as denial of equal access to in-
stitutions of higher education, exclu-
sion from social and professional asso-
ciation with students or teachers, de-
nial of educational honors rightfully 
earned, and social patterns or pressures 
which discouraged the individual from 
pursuing a professional or business 
education. 

(B) Employment. SBA considers such 
factors as unequal treatment in hiring, 
promotions and other aspects of profes-
sional advancement, pay and fringe 
benefits, and other terms and condi-
tions of employment; retaliatory or 
discriminatory behavior by an em-
ployer; and social patterns or pressures 
which have channeled the individual 
into nonprofessional or non-business 
fields. 

(C) Business history. SBA considers 
such factors as unequal access to credit 
or capital, acquisition of credit or cap-
ital under commercially unfavorable 
circumstances, unequal treatment in 
opportunities for government contracts 
or other work, unequal treatment by 
potential customers and business asso-
ciates, and exclusion from business or 
professional organizations. 

(d) Socially disadvantaged group inclu-
sion—(1) General. Representatives of an 
identifiable group whose members be-
lieve that the group has suffered chron-
ic racial or ethnic prejudice or cultural 
bias may petition SBA to be included 
as a presumptively socially disadvan-
taged group under paragraph (b)(1) of 
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this section. Upon presentation of sub-
stantial evidence that members of the 
group have been subjected to racial or 
ethnic prejudice or cultural bias be-
cause of their identity as group mem-
bers and without regard to their indi-
vidual qualities, SBA will publish a no-
tice in the FEDERAL REGISTER that it 
has received and is considering such a 
request, and that it will consider public 
comments. 

(2) Standards to be applied. In deter-
mining whether a group has made an 
adequate showing that it has suffered 
chronic racial or ethnic prejudice or 
cultural bias for the purposes of this 
section, SBA must determine that: 

(i) The group has suffered prejudice, 
bias, or discriminatory practices; 

(ii) Those conditions have resulted in 
economic deprivation for the group of 
the type which Congress has found ex-
ists for the groups named in the Small 
Business Act; and 

(iii) Those conditions have produced 
impediments in the business world for 
members of the group over which they 
have no control and which are not com-
mon to small business owners gen-
erally. 

(3) Procedure. The notice published 
under paragraph (d)(1) of this section 
will authorize a specified period for the 
receipt of public comments supporting 
or opposing the petition for socially 
disadvantaged group status. If appro-
priate, SBA may hold hearings. SBA 
may also conduct its own research rel-
ative to the group’s petition. 

(4) Decision. In making a final deci-
sion that a group should be considered 
presumptively disadvantaged, SBA 
must find that a preponderance of the 
evidence demonstrates that the group 
has met the standards set forth in 
paragraph (d)(2) of this section based 
on SBA’s consideration of the group pe-
tition, the comments from the public, 
and any independent research it per-
forms. SBA will advise the petitioners 
of its final decision in writing, and pub-
lish its conclusion as a notice in the 
FEDERAL REGISTER. If appropriate, SBA 
will amend paragraph (b)(1) of this sec-
tion to include a new group. 

[63 FR 35739, June 30, 1998, as amended at 74 
FR 45753, Sept. 4, 2009] 

§ 124.104 Who is economically dis-
advantaged? 

(a) General. Economically disadvan-
taged individuals are socially disadvan-
taged individuals whose ability to com-
pete in the free enterprise system has 
been impaired due to diminished cap-
ital and credit opportunities as com-
pared to others in the same or similar 
line of business who are not socially 
disadvantaged. 

(b) Submission of narrative and finan-
cial information. (1) Each individual 
claiming economic disadvantage must 
describe it in a narrative statement, 
and must submit personal financial in-
formation. 

(2) When married, an individual 
claiming economic disadvantage also 
must submit separate financial infor-
mation for his or her spouse, unless the 
individual and the spouse are legally 
separated. 

(c) Factors to be considered. In consid-
ering diminished capital and credit op-
portunities, SBA will examine factors 
relating to the personal financial con-
dition of any individual claiming dis-
advantaged status, including personal 
income for the past two years (includ-
ing bonuses and the value of company 
stock given in lieu of cash), personal 
net worth, and the fair market value of 
all assets, whether encumbered or not. 
SBA will also consider the financial 
condition of the applicant compared to 
the financial profiles of small busi-
nesses in the same primary industry 
classification, or, if not available, in 
similar lines of business, which are not 
owned and controlled by socially and 
economically disadvantaged individ-
uals in evaluating the individual’s ac-
cess to credit and capital. The finan-
cial profiles that SBA compares in-
clude total assets, net sales, pre tax 
profit, sales/working capital ratio, and 
net worth. 

(1) Transfers within two years. (i) Ex-
cept as set forth in paragraph (c)(1)(ii) 
of this section, SBA will attribute to 
an individual claiming disadvantaged 
status any assets which that individual 
has transferred to an immediate family 
member, or to a trust a beneficiary of 
which is an immediate family member, 
for less than fair market value, within 
two years prior to a concern’s applica-
tion for participation in the 8(a) BD 
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